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2014 Spring/Summer Lecture Series

Note: All Lectures will be held on Tuesdays, from 8:00 - 9:40 AM in the Conference Room of Suite
265A South, Lake Success, NY 11042. Coffee & Bagels. 2.0 CPE credits for CPAs.
Complimentary. Online registration preferred. 

 April 29 – Income Taxation of Grantor Trusts

Grantor Trusts are described in Sections 671 through 679 of the Code.  In Helvering v. Clifford, 309 U.S.
331 (1940), the Supreme Court held that the grantor who had retained the right to control principal
distributions to his spouse, who was the beneficiary of the trust, was the owner of the trust for income tax
purposes.  The enactment of IRC §§ 671 through 679 were codified as subpart E of Subchapter J of the
Code in 1954.  The trek through Sections 673 through 679 in search of such powers that cause the grantor
to be taxed on the trust income therefore have as guideposts benefits, both direct and indirect, retained by
the grantor, as well as legal rights so retained.  IRC §671 provides that the grantor of a grantor trust reports
“the items of income, deductions, and credits” attributable to the portion of the trust which is a grantor trust. 
Since the grantor of a grantor trust is taxed on trust income, a grantor trust is squarely within the species of 
“disregarded entities” for purposes of the federal income tax. 

May 13 – Income Taxation of Nongrantor Trusts

A trust is an arrangement to protect or conserve property for the benefit of beneficiaries.  An entity nominally
ascribed a trust may be subject to recharacterization for federal income tax purposes if the entity carries on a business
for profit.  Under Subchapter J, which governs fiduciary income tax rules, all nongrantor trusts are either “simple”
trusts or “complex” trusts.  The hallmarks of a simple trust are those trusts which (i) require that all income be
distributed; (ii) (whether or not the trust instrument permits it) makes no distributions of principal; and (iii) must not
provide that any amounts are to be paid, permanently set aside, or used for charitable purposes. A “complex” trust
is one in which either (i) all income is not required to be distributed or (ii) distributions of principal are made.
Nongrantor trusts are taxable entities, and fiduciaries must file income tax returns.  Taxable income of a trust is
computed as for individuals, with several modifications.  As is the case with individuals, nongrantor trusts are entitled
to deduct expenses and are allowed an exemption.  Nongrantor trusts may also deduct amounts distributed to
beneficiaries, subject to one important proviso: The ceiling on the amount of the deduction is the “distributable net
income” of the trust, or the DNI of the trust. This seminar will explore concepts of fiduciary accounting income,
distributable net income, tentative taxable income and the “tier” rules, all of which are required in order to understand
fiduciary tax concepts.

May 27 – U.S. Taxation of Foreign Trusts: Throwback Rule

Foreign Nongrantor Trusts are subject to U.S. income tax on (i) income “effectively connected” with a U.S.
trade or business; (ii) a disposition of a U.S. real property interest; (iii) fixed or determinable annual or
periodic income; and (v) certain other gains.  Distributable Net Income (DNI) of a foreign trust includes
capital gains.  If not distributed, this will result in undistributed net income (UNI) which could result
throwback tax if a distribution of accumulated income (an “accumulation distribution”) later occurs. 
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Throwback is intended to preclude the trust from accumulating income, thereby forestalling the receipt of
income, and the consequent payment of tax, by the beneficiary to the United States.  To accomplish that end,
the throwback rules tax that accumulated income when it is later distributed.  Since the beneficiary has
enjoyed the use of the money which would otherwise have been used to pay tax on the distribution had it
not been accumulated, interest is imposed on the period during which the accumulation occurred.  In
addition to the income being “thrown back” to the earlier year, and interest being computed on the delay
in distributing the income, a third negative incident to accumulation also arises: Capital gains are stripped
of their favorable tax treatment, and accumulation distributions of capital gains are taxed as ordinary
income. Accumulated income, per se, is not the problem. The problem (throwback) arises when
accumulated income of a trust with “undistributed net income” (UNI) in preceding years is distributed. 

June 10 – Prenuptial Agreements

Prenuptial agreements can provide for property, support, inheritance, and custodial rights in the event of
divorce or death. Many persons, especially those remarrying, will insist upon such an agreement.  NY Dom.
Rel. Law § 236B addresses maintenance and the division of marital and separate property in the event of
divorce. The section also explicitly provides that an agreement made before or during the marriage will be
valid and enforceable in a matrimonial action if in writing and acknowledged. Superimposed upon these
statutory requirements are common law requirements that the agreement not be unconscionable at the time
of execution or be the result of fraud or duress.  Parties may waive rights to marital property to which they
might otherwise be entitled, such as the right to appreciation in a family business. However, such waiver
should be clearly articulated in the instrument. Prospective spouses are under a fiduciary obligation to one
another. Therefore, a list of assets and how those assets were valued should be annexed to the agreement.
Similarly, parties may decide upon appropriate maintenance payments in the event of divorce, or may
dispense with such payments entirely. A spouse may also waive the statutory right to elect against the Will
of the other spouse or, in the event of intestacy, to 1/2 of the estate.  It is important that each party be
represented by separate, competent counsel.  To prevent a later assertion of duress, the agreement should
also not be executed on the eve of the contemplated marriage. Retirement assets often comprise a significant
portion of a spouse’s estate. While IRA benefits may be waived in a prenuptial agreement, other retirement
benefits which are subject to ERISA may not be waived prior to marriage. If waiver of ERISA benefits is
sought, the agreement should contain a provision requiring the waiving party to execute a waiver after
marriage.  Prenuptial agreements should be negotiated and drafted with a degree of skill commensurate with
the the legal rights and obligations they will govern in the event of divorce. New York courts have shown
little inclination to void agreements resulting from a fair bargaining process with full financial disclosure.

June 24 – Litigating in NYS Division of Tax Appeals

This Lecture will provide a procedural and substantive analysis of litigating tax cases in the New York State
Division of Tax Appeals. The seminar will first address  researching and drafting issues involved in drafting
Petition to the Division of Tax Appeals following the Conciliation Conference. Pre-hearing motion practice
and discovery will then be addressed, including how to survive (or make) a summary judgment motion.
Aspects of the actual hearing, including the preparation of witnesses, experts, and exhibits, will be
presented.  The importance of the Post-Hearing brief, with proper citation to cases, exhibits and the hearing
transcript will follow. The procedure for taking an exception to the Tax Appeals Tribunal, and oral
argument at that tribunal, will also be discussed. Finally, Article 78 appeals to the Appellate Division, with
its labyrinthine requirements, will be addressed. Throughout the presentation, emphasis will be placed on
strategies for successful litigation and jurisdictional time constraints. Question and discussion will follow.

July 8 – Fiduciary Trust Litigation in Surrogates Court

SCPA §§ 2201 through 2227 govern trust accountings. Often, an account may be settled informally by
agreement among the trustee and all beneficiaries. If an informal settlement cannot be agreed upon, then
a formal accounting will be required.  An accounting proceeding begins with a Petition, accompanied by
the trustee’’s final account, which is filed with the Surrogate and served upon all beneficiaries. Beneficiaries
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may examine the fiduciary under oath, either before or after filing objections to the account.  In establishing
fiduciary liability, the party on whom the burden of proof is imposed is a crucial factor. In an accounting
proceeding  [t]he accounting party has the burden of proving that she has fully accounted for all assets of
the estate, and this burden does not change in the event the account is contested. The common law standard
required a trustee “to employ such diligence and such prudence in the care and management [of the trust],
as in general, prudent men of discretion and intelligence in such matters, employ in their own like affairs”
This common law rule was later codified in EPTL 11-2.2(a)(1). Under this standard, risk was discouraged
and diversification was encouraged though not mandated.  On January 1, 1995, the Prudent Investor Act
[EPTL 11-2.3] became the governing standard for fiduciaries. It imposes an affirmative duty on a fiduciary
“to invest and manage property held in a fiduciary capacity in accordance with the prudent investor standard
defined by this section” (EPTL 11-2.3[a]).  The standard of conduct under this role is not defined by
“outcome.” Rather, compliance “is determined in light of facts and circumstances prevailing at the time of
the decision or action of the trustee” (EPTL 11-2.3[b][1].  Notably, an entity holding itself out with special
investment skills, such as a bank, will be held to the standard of a prudent investor of discretion and
intelligence having special investment skills. EPTL 11-2.3[b][6].

July 22 – Probate & Estate Administration

Following the testator’s death, the original will may be “propounded” to the Surrogate’s Court for probate. 
Probate is the process in which a will is “proved” to the satisfaction of the Surrogate and the named
Executor given the legal right and power to implement the terms of the Will.  For a propounded will to be
admitted, the Surrogate must determine whether the will was executed in accordance with formalities
prescribed in the EPTL. If the decedent dies intestate (without a will) the estate will still need to be
administered in order to dispose of the estate to “distributees.” The term distributee is a term of art which
defines those persons who take under the laws of descent in New York. A beneficiary under the will may
or may not be a distributee, and vice versa.  All distributees, whether or not provided for in the will, have
the right to appear before the Surrogate and challenge the admission of the will into probate. Thus, even
distant heirs may have a voice in whether the will should be admitted to probate. 

August 5 – Deferred & Reverse Exchanges Under IRC §1031

A deferred exchange may be a practical necessity if the cash buyer insists on closing before the taxpayer
has identified replacement property.  Section 1031(a)(3)(A) provides that the taxpayer must identify
replacement property within 45 days of transferring relinquished property and must close on that identified
property within 180 after transferring relinquished property.  The regulations amplify the statute by
providing various procedures in which the taxpayer may properly identify potential replacement property. 
The four safe harbors articulated in the Regulations provide a flexible framework for a taxpayer wishing
to plan a deferred exchange.  The most popular of the safe harbors is the familiar “qualified intermediary”
safe harbor.  This safe harbor eliminates concerns relating to constructive receipt and agency, which had
plagued like kind exchanges. Although the deferred exchange Regulations apply to simultaneous as well
as deferred exchanges, they do not apply to reverse exchanges. In a reverse exchange, the taxpayer acquires
replacement property before transferring relinquished property. One situation calling for a reverse exchange
might arise where the purchaser of the taxpayer’s relinquished property has defaulted, leaving the taxpayer
in a position of either closing on the replacement property or forfeiting his down payment.  Another would
be where the taxpayer needs to take title to the replacement property – for whatever reason (e.g.,
competition for property or need to improve property) before locating a suitable property to relinquish in
the exchange.  Yhe two types of reverse exchanges consist of (i) “Non-safe harbor” (or “pure”) reverse
exchanges and (ii) reverse exchanges structured under Rev. Proc. 2000-37.  Non safe harbor reverse
exchanges have no identification or exchange period requirements per se.  Although the Rev. Proc. 2000-37
safe harbor provides a degree of certainty not possible using a non safe harbor reverse exchange, the time
constraints imposed by Rev. Proc. 2000-37 may pose a problem.  If so, a non safe harbor (“Pure”) reverse
exchange may be the only option.


