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INCOME TAXATION OF NEW YORK TRUSTS1

  LAKE SUCCESS, NEW YORK – JULY 16, 2013

1. Determine Status of Trust as Resident Trust or Nonresident Trust2

a. Is the Trust a New York Resident Trust?  3

i. The trust is a New York Resident trust if the trust was created under the Will
of a New York domiciliary, OR

ii. If the trust was the trust created by a New York domiciliary at the time the
trust was funded, if the trust was then irrevocable, or became irrevocable; or
if the trust was funded by a New York domiciliary at the time the trust
became irrevocable, if it was revocable when funded but has since become
irrevocable?4
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States use five criteria in determining whether a trust is a resident trust in that particular
state.  Those five criteria consist of the following: (I) whether the trust is a testamentary
trust created under the Will of a resident; (ii) whether the trust is an inter vivos trust
created by a resident; (iii) whether the trust is administered within the state; (iv) whether
the trustee is a resident of the state; and (v) whether a noncontingent beneficiary is a resident
of the State.  New York utilizes the first two (bolded) criteria.  Numerous States follow the
New York rules. A few of those States include Connecticut, Delaware, Illinois, Maryland,
New Jersey, Ohio, Pennsylvania, Michigan, Massachusetts, Vermont, and Rhode Island. 
Since New York does not consider the residence of the Trustee as relevant in determining
whether the Trust is a New York Resident Trust, a Florida resident could choose a New
York trustee and fund the trust with stocks and bonds (intangibles), and not be subject to
New York tax.  Since Florida has no income tax, this rule enables New York Trustees to
compete with those from Florida, or other states with no income tax.  Note, however, that
were the Floridian’s trust to have New York source income and non-New York source
income, the New York source income would be subject to New York income tax. 

New York City follows similar rules with respect to whether the trust is a New York City3

resident trust.  Tax Law §1305(c). NYC Administrative Code §11-1705(b)(3).

Tax Law §605(b)(3)(B)-(C).4
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(1) Who “created” the trust?

(a) Trust created by Exercise of Power of Appointment.

(i) TSB-A-03(6)(I), issued in 2003, stated that the
residence of a trust created by a power of appointment
is “determined based on the domicile of the donor of
the property who transferred the property to the trust.”

1) One who transfers property to a trust pursuant
to a general power of appointment  is5

considered the donor of the trust for purposes
of determining the residence of the trust.

2) Conversely, one who transfer property to a
trust pursuant to a special power of
appointment  is not considered the donor of6

trust property for purposes of determining the
residence of the trust.  The donor of a special
power of appointment is considered the donor
of the trust property for purposes of
determining the residence of the trust. 

b. If neither (i) nor (ii) is met, then trust is not a New York Resident Trust and is
by default a Nonresident Trust.  Nonresident trusts are taxed on New York source
income.  Resident trusts are taxed on all income, regardless of source.  Therefore,
Nonresident trusts with no New York source income escape New York tax.

5

IRC §2014(c) provides that the term “general power of appointment” means a power which
is exercisable in favor of the individual possessing the power (hereafter in this subsection
referred to as the “possessor”), his estate, his creditors, or the creditors of his estate; except
that— (1) A power to consume, invade, or appropriate property for the benefit of the
possessor which is limited by an ascertainable standard relating to the health, education,
support, or maintenance of the possessor shall not be deemed a general power of
appointment. 

6

New York Estates Powers and Trusts Law § 10-3.2 provides that a special power of
appointment allows the recipient to distribute the designated property among a specified
group or class of people, not including the donee, donee's estate, creditors of donee, or

creditors of donee's estate.  For example,  "I leave my cactus collection to my children, my
wife Pat to choose who receives which cactus."



LAW OFFICES OF DAVID L. SILVERMAN

____________________________

-3-

c. Conversely, if either (i) or (ii) is met, then trust is a New York Resident Trust.

i. Can the exemption from Resident Trust Classification be met? Yes, but
only if three important requirements are met.  Tax Law §605(b)(3)(D)(I) .7

(1) First: Are all trustees are domiciled in another state?

(a) Issues relating to whether Trustee test met:

(i) Who is a “Trustee”? In TSB-A-04(7)(I), the
Department of Taxation in 2004 took the position that
for purposes of Tax Law §605(b)(3)(D) that “an
advisor to a trustee has been interpreted by the courts
to include not only a person who has been designated
by particular terminology in the trust instrument but
also any other individual who, by the terms of the
trust instrument, has been given the power to direct or
control a trustee in the performance of some part or all
of that trustee’s functions and duties, or who has been
invested with a form of veto power over particular
actions of a trustee through the medium or device of
requiring that those actions be taken only with the
consent and approval of such advisor.”

(ii) TSB-A-11(4)I.  If test fails because of presence of NY
trustee, test may be met later if NY trustee departs,
resigns or dies.  

(iii) Trustee moves from New York to Another State.

1) TSB-A-11(4).  NYS-DTF issued this advisory
opinion in 2011, which stated that where the
only reason that the trust exemption test was
not met was because of the existence of a New
York Trustee, where that Trustee moved to
Connecticut, the Trust would then meet the
exemption from that time forward.  

In 2010, Governor Patterson sought unsuccessfully to repeal Tax Law §605(b)(3)(D)(i).7

The proposal was opposed by the New York Bar Associates, and was tabled.  However,
new reporting requirements for Nonresident Trusts were implemented.  
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2) Matter of Joseph Lee Rice Family Trust, DTS
No. 822892 (2010). Trustee moved to Florida. 
Tax Appeals Tribunal held that Department of
Taxation was justified in not granting refunds
for closed years.

(iv) Trustee not domiciled in NY when trust created.

(v) Domicile of corporate trustee is state in which
principal place of business is located.  TSB-A-04(7)I.

(2) Second:  Is the entire trust corpus located out of state?

(a) Although the NYS Constitution Article XVI provides that
“money, securities, and intangible property not employed in
carrying on any business in the state is deemed to be located
at the domicile of the owner for purposes of taxation, and, if
held in trust, shall not be deemed to be located in [New York]
for purposes of taxation [by reason of] the trustee being
domiciled in this state,” Tax Law §605(b)(3)(D)(ii) provides
that “[f]or purposes of item (II) of clause (I) of this
subparagraph, intangible property shall be located in this
state if one or more of the trustees are domiciled in the
state of New York.”

(3) Third:  Can it be affirmed that none of the assets of the trust are
employed in a business carried on in New York State and are all
income and gains of the Trust derived from sources outside of
New York State, determined as if the Trust were a nonresident?8

(a) “One dollar” rule.  Under the “one dollar” rule, even a small
amount of New York Source income will render New York
Resident Trusts taxable on all income and gains. It is
therefore important that the fiduciary ensure that no errant K-
1's arrive showing New York source income, if the
requirements for exemption are to be met.  It has been argued
that the “one dollar” rule does not accord with Due Process,
as articulated by the Court of Appeals in Mercantile-Safe
Deposit & Trust Co. v. Commissioner, 15 NY2d 579 (1964). 
However, in this regard as in others, it is probably best not to

See TSB-A-96-(4)I.8
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tempt fate.

(b) Mercantile-Safe Deposit & Trust Co. v. Commissioner.

(i) Decedent, a New York resident, created a revocable
inter vivos trust which became irrevocable at his
death. Trust provided at upon his death, income would
be paid to his surviving spouse, a New York resident.
The trustee, intangible constituting corpus, were at all
times in the Delaware trustee’s “exclusive possession
and control.” Court of Appeals held that Due Process
prohibited New York from imposing income tax on
Delaware Trustee.

ii. If, and only if, all three exceptions apply, then trust is taxed as a
Nonresident Trust.

(1) If the three tests are met, and the trust is taxed as a nonresident trust,
most likely there will be no New York income tax.  This is because
Nonresident Trusts are taxed only on New York source income.  Yet,
if the Resident Trust tests are met, then the trust would, by definition,
have no New York source income.

(a) However, it is possible that a trust could begin life as a New
York Resident trust, and then, at a later time, become a
Nonresident Trust.  In that case, only the source income of the
Nonresident Trust would be subject to New York tax. See
Matter of Amauris Trust, DTA NOS. 821369 and 821497
(2008).

iii. Judicial and Statutory Rationale For Exception to Resident Trust Status

(1) Taylor v. NYS Tax Commission, 445 N.Y.S.2d 648, 85 A.D.2d 821
(3  Dept. 1981) held that under the 14  Amendment to the U.S.rd th

Constitution, “a state may not impose tax on an entity unless that state
has a sufficient nexus with the entity, thus providing a basis for
jurisdiction.”

(a) In Taylor, the trust has been created by a New York
domiciliary.  At the time of his death, the trust property
consisted of Florida real estate. The Court stated that “[t]he
right to possession and control of the Florida property and the
income from the sale of the property was in the trustees of the
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Florida property and the beneficiaries of the trust, none of
whom was a New York resident or domiciliary.

(2) Codification of Taylor by New York occurred through enactment of
Tax Law §605(b)(3)(D)(I).

d. Taxation of Resident New York Trusts

i. Resident trusts are taxed on all income, regardless of source.

e. Taxation of Nonresident Trusts

i. Nonresident trusts are taxed only on New York source income.

(1) Tax Bulletin TB-IT-615 states if you are a nonresident, your New
York source income is the sum of your income, gains, losses, and
deductions from:

(a) Real or tangible personal property located in NYS
(including certain gains or losses from the sale or exchange of
an interest that owns real property in New York State) ;9

9

TSB-M-09(5)I explains the amendment of Tax Law §631(b)(1)(A)(1), which defines New
York source income of a nonresident individual.  The new section expands the definition
of income, gain, loss and deduction from New York sources to include certain gains and
losses from a nonresident taxpayer’s sale or exchange of an interest in an entity that
owns real property in New York State.  The sale or exchange of an interest in the
following entities is covered by the new law: partnerships, limited liability companies
(LLCs), S corporations, or non-publicly traded C corporations with 100 or fewer
shareholders.  This provision applies to a sale or exchange of an interest in an entity that
occurs on or after May 7, 2009.

All or a portion of the gain or loss from a nonresident taxpayer’s sale or exchange of
an interest in an entity is considered to be derived from New York sources if the entity
owns real property in New York State that has a fair market value that equals or
exceeds 50% of the fair market value of the assets the entity has owned for at least two
years as of the date of the sale or exchange.  If the entity owns real property in New York
State, and all of its assets have been owned for less than two years as of the date of the sale
or exchange, then the 50% test is met.

If the test is met, the portion of gain or loss to be included in the taxpayer’s New York
source income is the total gain or loss for federal income tax purposes from taht sale
or exchange multiplied by a fraction.  The numerator of the fraction is the fair market
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(b) Services performed in New York State;
(c) A business, trade, profession, or occupation carried on in

NYS;
(d) Your distributive share of New York State partnership

income or gain;
(e) Your share of New York State estate or trust income or

gain;
(f) NYS lottery winnings greater than $5,000;
(g) Any gain from the sale, transfer, or other disposition of shares

in a [coop] in connection with the grantor or transfer of a
proprietary leasehold, when the real property comprising the
units of the [coop] is located in New York State;

(h) Any income related to a business, trade, or occupation
previously carried on in NYS, including but not limited to
covenants not to compete and termination agreements;

(i) a New York S corporation in which person is shareholder.

(2) Tax Bulletin TB-IT-615 states New York source income does not
include the following:

(a) Income from pension plans described in Section 114 of Title
4 of the U.S. Code.

(b) Income from annuities that meet the NYS definition of an
annuity, unless the annuity is employed or used as an asset of
a business, trade, profession, or occupation carried on in
NYS;

(c) Interest, dividends, or gains from the sale or exchange of

value of the entity’s real property located in New York State on the date of the sale or
exchange and the denominator is the fair market value of all the assets that the entity
owns on the date of the sale or exchange, regardless of how long the entity owned the
assets.

Note:    The new law does not affect the existing tax treatment of gain and loss passed
through to a partner or New York S corporation shareholder where the entity itself
sells real property located in New York State.  In addition, the new law does not affect
the existing tax treatment of the gain or loss from the sale of an interest in an entity where
the interest in the entity is employed in another business carried on in New York State.
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intangible personal property, unless they are part of the
income received from carrying on a business, trade, or
occupation in NYS;

(d) Gambling winnings, other than lottery winnings less than
$5,000, unless engaged in the business of gambling and
business is carried on in NYS;

(e) Military compensation;
(f) Income earned as the spouse of a person in the Military;
(g) Income received as a shareholder in a C corporation;
(h) Compensation received from an interstate rail carrier,

interstate motor carrier, or interstate motor private carrier for
regularly assigned duties performed in more than one state;

(i) Compensation received from an interstate air carrier if 50%
or less of that compensation is earned in NYS;

(j) Compensation paid if person is engaged on a vessel to
perform assigned duties in more than one state as a pilot
licensed under Section 7101 of Title 46 of the U.S. Code; or
income earned from the performance of regularly assigned
duties while engaged as a master, officer, or crewman on a
vessel operating on the navigable waters of more than one
state.

2. Planning

a. Can Source be Changed to Avoid Characterization as New York Source
Income?

i. TSB-A-08(1)(M)

(1) Assume real property is located in NYS.  If the property is owned by
a (foreign) S corporation or a (foreign) SMLLC which has elected to
be taxed as a corporation, then the New York real property may have
been converted into an intangible, and possibly not characterized as
New York source income.  The advisory was issued in response to an
inquiry concerning estate tax, but may be of significant in the income
taxation of trusts as well. The advisory mentions the “Moline
Properties” test, which states that a corporation’s separate existence
will be respected provided it has a business purpose or activity.  

ii. TSB-A-10(1)M – (2010)

(1) The decedent was a Florida domiciliary who owned various minority
interests in New York LLCs through a revocable trust.  The issue was
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whether the decedent’s interest was subject to estate tax.  This
depended upon whether the interest in the revocable trust was an
intangible.  The New York LLCs owned property located in New
York.  Since the LLCs had elected to be taxed as a partnership, and
since a partnership under the IRC has an existence separate from its
owner, the interest of the revocable trust in the LLC constituted an
intangible.  

iii. TSB-A-00(2)(I) – (2000)

(1) Where Trust consists of intangible assets, those assets are deemed to
be located at the domicile of the Trustee.  Since all three exemption
conditions were met, the trust was taxed as a Nonresident Trust. 
Trust assets in this case consisted of a 99% interest in a Delaware
LLC, with respect to which the NYC transferor retained a 1% interest
as Managing Member of the LLC.  

iv. PLR 20130002

(1) See, Tax News & Comment,  May 2013, PLR 20130002,  discussion
of Nevada Self-Settled Spendthrift Trusts.

b. Trustee Situs

i. If Resident Trust exemption is jeopardized only by reason of a New York
Trustee, consider having Trustee resign pursuant to Trust instrument. 

3. Compliance Issues

a. Requirement Nonresident Trusts File Certification of Exemption Status

i. TSB-A-11(4) provides that as of tax year 2010, even though Trusts meet the
conditions set forth in Tax Law § 605(b)(3)(D), they are required to file Form
IT-205 Fiduciary Income Tax Return and attach Form IT-205-C “New York
Resident Trust Nontaxable Certification to Form IT-205.” The filing
requirement also applies to trusts that met exemption requirements prior to
2010.

b. New York State Tax Rates for 2012:

i. If trust has between $20,000 and $200,000, rate is 6.85%.
ii. Amounts in excess of $200,000 up to $500,000 taxed at 7.85%
iii. Amounts in excess of $500,000 taxed at 8.97%.
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c. New York City Tax Rates for 2012:

i. Fairly flat rate: Income between $50,000 and $500,000 taxed at 3.648%. 
Income over $500,000 taxed at 3.876%.

d. Estimated Tax.

i. Tax Law §685(c) requires that fiduciaries make estimated income tax
payments.  (Form IT-2106).
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